
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
       

 

                      
                               
  The Leave Dilemma:  An ADA Accommodation 
So, you thought writing a paid time off policy was enough, 
but have you thought about all the ins and outs that could 
impact it?  A leave of absence must be viewed through the 
lens of many laws such as the Americans with Disabilities 
Act, the Family and Medical Leave Act, and myriad of state 
leave and discrimination laws. In particular, it has long 
been the position of the Equal Employment Opportunity 
Commission (EEOC) that a leave of absence is considered 
to be a reasonable accommodation for someone protected 
by the law. The EEOC has jurisdiction over job applicants 
and employees in a variety of discrimination matters.   
 
Recently, the EEOC issued informal, non-binding guidance 
addressing leaves of absence as a reasonable 
accommodation.  While this guidance does not break new 
ground and leaves many questions unanswered, it is worth 
reading for those responsible for such matters.  Following is 
a discussion of how the EEOC guidance applies to certain 
laws.  
 
Americans with Disabilities Act 
As background, the Americans with Disabilities Act (ADA) 
was enacted in 1990 and later amended by the Americans 
with Disabilities Amendments Act of 2008 (collectively 
referred to as ADA herein).  The ADA applies to all employers 
engaged in a business or industry affecting interstate 
commerce and who employs 15 or more employees on 20 or 
more calendar weeks in the current or preceding calendar 
year. 
 
For employment purposes, the ADA requires reasonable 
accommodations or appropriate modifications of a job be 
made to enable a qualified disabled individual to 
accomplish the essential functions of the job.  Such 
reasonable accommodation depends on whether or not it 
imposes an undue hardship on the employer.     
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Continued from Page 1 
 
Factors to consider in determining whether or not there 
is undue hardship include the nature and cost of the 
accommodation needed, the overall economic 
resources of the employer, the number of persons 
employed at the workplace, and the impact of the 
accommodation on the operation of the workplace. 
 
Equal access to leaves of absence.  The EEOC guidance 
provides that an individual protected by the ADA must 
be given the same rights to a leave of absence as an 
individual not protected by the ADA.  In other words, any 
leave granted cannot be more restrictive than that 
which is granted to an individual not protected by the 
ADA.  For example, if an employer has a general 
purpose leave policy, and if an employee requests leave 
to seek repairs for his/her wheelchair, the employer 
must allow use of the general purpose leave and cannot 
compel the individual to use sick leave for this purpose. 
 
When granting leave requests, employers are 
encouraged to engage in an interactive process with 
their employees to determine how best to 
accommodate the leave.  For example, if an employee 
has a need for leave but is determined to be ineligible 
under the terms of the employer’s paid leave policy, the 
employer must engage in an interactive process with 
the employee to determine whether providing an unpaid 
leave of absence would be reasonable accommodation. 
 
While the guidance does not provide explicit timeframes 
for what would constitute a reasonable extension of 
leave, neither does it impose the obligation to provide 
an indefinite leave of absence on the employer.   
 
The bottom line is that each situation becomes a facts 
and circumstances analysis. 
 
Return to Work.  The EEOC guidance addresses 
reasonable accommodations relating to an individual’s 
return to work following a leave of absence, as well as 
job reassignment.  Generally, an individual on a leave of 
absence for a disability is entitled to request reasonable 
accommodations in order to return to work.  Depending 
on the nature of the disability, the essential functions of 
the job, and any work restrictions placed by the 
individual’s attending physician or other health care 
provider, certain workplace accommodations may be 
necessary unless such accommodation would cause an 
undue hardship on the employer.  
 

 
 For example, a doctor recommends an employee 
returning to work from a leave of absence to take a 15-
minute seated break after standing and walking for 90 
minutes. In this scenario, while it would be appropriate 
to allow the individual to take a 15-minute seated 
break, the employer could also require the individual to 
perform certain job tasks while taking the seated break 
without violating the law. 
 
Family and Medical Leave Act (FMLA) 
If the employer is subject to the Family and Medical 
Leave Act (FMLA), i.e., employs 50 or more employees 
and if the individual qualifies for FMLA leave, it might be 
necessary to provide a leave of absence that extends 
beyond the FMLA maximum standard (up to 12 weeks 
in 12-month period) if such extended leave would be 
considered a reasonable accommodation.  If both the 
ADA and FMLA apply, the situation must be looked at 
through the lens of each law, and an appropriate 
determination must be made that can accommodate 
the requirements of both laws. 
 
Further, the guidance explains the EEOC’s position that 
an extended leave can be a reasonable accommodation 
unless providing the extended leave would create an 
undue hardship for the employer.  The interactive 
process for determining whether a particular 
accommodation is reasonable, as described in the 
guidance, must be followed.   
 
Maximum Leave Policies 
Also very notable in the guidance is how the EEOC 
addresses maximum leave policies.  In a nutshell, the 
EEOC provides that a so-called maximum leave policy 
would violate the ADA if providing an exception or 
extension to the maximum leave policy could be a 
reasonable accommodation and would not create an 
undue hardship.  For example, an employee who has 
exhausted all leave available under the employer’s 
policy but needs an additional 5 weeks of leave before 
returning to work.  Unless the employer can show that 
the additional 5-week leave period would cause an 
undue hardship, granting the extended leave would be 
deemed a reasonable accommodation.  Thus, in a 
situation where an employer’s leave program contains a 
defined duration or term, the employer must be 
prepared to engage in an interactive process when 
individuals protected by ADA request leave beyond the 
maximum duration specified in the program. 
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Affordable Care Act (ACA) 
If a leave of absence is granted and if the employer is 
subject to the Affordable Care Act’s employer shared 
responsibility rules (employs 50+ employees), the 
employer must consider the impact of the leave on the 
individual’s status as a full-time employee or not a full-
time employee.   
 
As background, an employer subject to the ACA’s 
employer shared responsibility provisions may be at risk 
for an excise tax penalty pursuant to IRC §4980H(a) if 
an employer fails to offer minimum essential coverage 
to its full-time employees, as well as an excise tax 
penalty pursuant to IRC §4980H(b) if it fails to offer 
adequate and affordable coverage.  While the ACA does 
not require that health coverage be offered, it does 
leave the employer at risk of penalty for failure to do so.   
 
The ACA has a very specific definition of full-time 
employee - an individual who, on average, works 130 
hours per month, 30 hours per week.  The ACA provides 
two methods for determining full-time status: a monthly 
measurement method and a look-back measurement 
method: 
 If the monthly method is used each month, an 

individual‘s hours worked are considered to 
determine whether an individual is full-time for that 
month.   

 If a look-back method is used, an individual’s status 
as full-time is determined over a measurement 
period.  If the individual is deemed to be full-time 
over the measurement period, the individual retains 
that full-time status for the corresponding stability 
period.  This is true even if the individual is on an 
unpaid leave of absence. 

 
Unless the individual is terminated from employment, 
the individual would retain that full-time status.  If the 
break is more than 13 weeks (or, 26 weeks if the 
employer is a school district), the individual can start 
over as a new employee; but for the duration of the 
time, the individual is deemed full-time.  And while the 
ADA does not require continuation of health coverage 
beyond the FMLA standard (which requires continuation 
of health coverage), the ACA would put the employer at 
risk for an excise tax penalty if the individual is a full-
time employee and health coverage is not offered. 
 
 
 
 
 

What Should an Employer Do? 
 
 If you’re subject to the ADA, be aware that a leave 

of absence, including an intermittent or reduced 
scheduled leave, may be deemed a reasonable 
accommodation.  Be prepared to engage in an 
interactive process with your employees when they 
request a leave of absence. 
 

 If you have a maximum duration leave policy, review 
its terms and consider making modifications to the 
policy when circumstances warrant it.   

 
 Make certain you know how your employee benefit 

plans and insurance contracts will accommodate an 
individual on a leave of absence.   

 
 If a plan, contract, provision or policy is not 

consistent with your intent, make appropriate 
modifications and coordinate it with other laws such 
as the FMLA and state leave laws. 

 
 

Increased Penalty for Failure to Post EEOC 
Workplace Poster 

Employers subject to various laws enforced by the Equal 
Employment Opportunity Commission (EEOC) should 
ensure that they have the appropriate EEOC notice 
posted in their workplaces. As background, the EEOC 
enforces laws that prohibit workplace discrimination 
under such laws as: 
 Title VII of the Civil Rights Act (relating to 

discrimination on the basis of race, color, religion, 
national origin, or sex);  

 Americans with Disabilities Act (ADA) and ADA 
Amendments Act (ADAA);  

 Age Discrimination in Employment Act (ADEA);  
 Genetic Information Nondiscrimination Act of 2008 

(GINA); and  
 Pregnancy Discrimination Act (PDA).  
 
Generally for private sector employers, the EEOC laws 
apply to employers employing 15 or more employees on 
at least 20 calendar weeks in the current or preceding 
year. Employers subject to EEOC laws are required to 
post a notice in their workplaces describing various 
EEOC rights and protections available to employees. 
Recently, the EEOC increased the penalty for failure to 
post the EEOC notice from $210 to $525 per violation. 
 
 

https://www.federalregister.gov/articles/2016/06/02/2016-12999/adjusting-the-penalty-for-violation-of-notice-posting-requirements�
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The EEOC poster, “Equal Employment Opportunity is the 
Law” is available in four languages: English, Spanish, 
Arabic and Chinese. It can be obtained by downloading 
and printing it via EEOC website. 
 
The poster is also available in a screen-readable 
electronic format.  In addition to physically posting the 
paper version of the poster, the EEOC also encourages 
employers to post the electronic notice on their internal 
web sites.  Printed notices should also be made 
available in an accessible format, as needed, to persons 
with disabilities that limit the ability to see or read. 
Notices can be recorded on an audio file, provided in an 
electronic format that can be utilized by screen-reading 
technology or read to applicants or employees with 
disabilities that limit seeing or reading ability. 
 
 

Taxability of Wellness Program Rewards 
Wellness programs continue to be the focus of much 
attention.  Several weeks ago, the Equal Employment 
Opportunity Commission (EEOC) issued final regulations 
relating to wellness programs and how these rules work 
in accordance with the Americans with Disabilities Act, 
the Genetic Information Nondiscrimination Act, and 
other laws (ask your CBIZ representative for our Special 
Edition At Issue, Wellness: The ADA and Gina - Are the 
Rules Clear Yet?).   
 
Frequently a wellness program is designed to provide 
inducement in the form of a carrot and stick approach 
to encourage buy-in to the program.  A recently issued 
IRS Chief Counsel Advice Letter affirms what has been 
widely known, that any cash reward, incentive or other 
benefit that would not otherwise qualify as a deductible 
IRC Section 213(d) medical expense, such as a gift card 
or gym membership fees, are taxable and includible in 
the employee’s compensation, subject to federal 
income tax withholding, as well as FICA and FUTA taxes.  
Only certain de minimis gifts such as a t-shirt or water 
bottle can be provided without imposing taxes. 
 
Further, the Advice Letter affirms that a wellness 
program which would result in a double benefit, for 
example, the employee pays for the wellness program 
through the terms of a Section 125 (cafeteria) plan on a 
pre-tax basis and then receives a premium 
reimbursement or other reward, would not be allowed 
and such premium reimbursement would be treated as 
taxable compensation. 
 

 
Red Flag Warnings of Noncompliance with 

Mental Health Parity Laws 
On June 1, 2016, the Employee Benefits Security 
Administration (EBSA) released sub-regulatory guidance 
relating to whether certain treatment limitations 
contained in health plans can satisfy the requirements 
of the federal mental health parity laws.   
 
As background, the Mental Health Parity Act (MHPA), as 
amended by the Paul Wellstone and Pete Domenici 
Mental Health Parity and Addiction Equity Act (MHPAEA), 
require mental health services to be treated in a 
substantially similar manner to all covered medical and 
surgical services under a health plan, including: 
 Cost-sharing requirements, such as deductibles, co-

payments, coinsurance, and out-of-pocket 
expenses; and,  

 Treatment limitations, such as frequency of 
treatments, number of visits, days of coverage, or 
similar plan limits. 

 
Not only does the law apply to quantitative limits, such 
as financial and treatment limits, but it also applies to 
non-quantitative limits such as: 
 Medical management standards that limit or 

exclude benefits based on medical necessity or 
appropriateness, or based upon whether the 
treatment is experimental or investigative; 

 Prescription drug formulary limits; 
 Standards for provider admission to participate in a 

network, including reimbursement rates; 
 Plan methods for determining usual, customary, 

and reasonable charges; 
 Step therapy; or 
 Conditioning a benefit upon completion of a course 

of treatment. 
 
To this end, EBSA’s guidance provides a non-exhaustive 
list of plan provisions that may trigger ‘red flags’ of non-
compliance relating to the non-quantitative limitations 
set forth in the law.  Following are examples of red flag 
warnings that might warrant additional scrutiny:  
 Requiring preauthorization or pre-service 

notifications to receive mental health services or 
prescription drugs; 

 Requiring individuals to meet certain progress 
protocols or to obtain conditional ‘first attempt’ 
treatments; 

 Requiring individuals to meet an improvement 
standard in order to continue treatment; 

 

http://www1.eeoc.gov/employers/poster.cfm�
https://www.irs.gov/pub/irs-wd/201622031.pdf�
http://www.dol.gov/ebsa/pdf/warning-signs-plan-or-policy-nqtls-that-require-additional-analysis-to-determine-mhpaea-compliance.pdf�
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 Requiring a health care provider to submit a written 

treatment plan especially if it includes completion 
of the treatment plan within certain timeframes; 

 Denying services because the individual fails to 
comply with the treatment plan; or 

 Imposing geographical limitations on mental health 
services or imposing certain licensure requirements 
of providers that differ from the limitations 
applicable to medical/surgical benefits. 

 
EBSA indicates that while these examples of plan 
provisions would not automatically violate the mental 
health parity law, the plan or insurer would be required 
to provide evidence to substantiate the need for the 
provision. 
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The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. This information is 
not intended to replace or substitute for accounting or other 
professional advice. You must consult your own attorney or 

tax advisor for assistance in specific situations. This 
information is provided as-is, with no warranties of any kind. 

CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein.  
 


